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Ctation: 409 Mass. 531
Parties: STANLEY R FOGG vs. GERALDI NE FOGG
County: Pl yrmout h

Hearing Date: February 4, 1991
Deci sion Date: March 11, 1991
Judges: LI ACCS, C.J., WLKINS, NOLAN, LYNCH & O CONNOR, JJ.

In a divorce proceeding, the judge did not err in refusing to enforce an
agreenment nmade by the parties while they were married and not
anticipating an i nmedi ate divorce, the alleged purpose of which was to
preserve the marriage, where the evidence warranted the judge's findings
that the agreenment was not free fromfraud because the wife, while
outwardly pledging to persevere in the preservation of the marriage, was
sinmply concerned with arranging a favorable financial settlenent.

[ 535-537]

COWPLAI NT for divorce filed in the Plynouth Division of the Probate and Fanmily Court Departnent on
Sept enber 19, 1986.

The case was heard by Sumer Z. Kaplan, J.

The Suprene Judicial Court on its own initiative transferred the case fromthe Appeals Court.
Monroe L. Inker (Ann Wagner with him for Geral di ne Fogg.

Marshall F. Newman for Stanley R Fogg.

NCOLAN, J. This court has recognized the validity of antenuptial agreenents (Gsborne v. Gsborne, 384
Mass. 591 [1981]), and separation agreenents (Knox v. Rem ck, 371 Mass. 433 [1976]). Today we are
presented for the first tine with a so called "postnuptial" agreenent, one nade while the parties are
married and not in anticipation of an inmedi ate divorce. The alleged purpose of the agreement in
question was to preserve the marriage. The husband cl ai ns the agreenent is unenforceable because it is
voi d as agai nst public
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policy and, even if valid, it is unenforceable because he signed as a result of the wife's fraud. The
wi fe asserts that the agreenent is valid and binding. The husband filed a conplaint for divorce and
the wife counterclai med, seeking specific performance of the "postnuptial" agreenent. The judge
granted the husband's notion to dismiss the counterclai munder Mass. R Dom Rel. P. 12 (b) (1) and
(6) (1990).1 we affirmthe judge's distribution of property and disnissal of the wife's counterclaim
Assumi ng, wi thout deciding, that this type of agreenent is valid, it nust be free fromfraud and
coercion.2 This contract, according to the findings of the judge, was the product of deception by the
wi fe. Therefore, the agreement is invalid.

The facts that gave rise to this action were found by the judge to be as follows. In 1979,
CGeral di ne Krevosky (wife) was living at 55 Juni per Lane in Penbroke with her two mnor children. In
1979, the wife was enployed by Fogg, Inc., a corporation owned exclusively by Stanley Fogg (husband).
The busi ness of the corporation is | and acquisition and site devel opnent. Fogg had graduated from
Northeastern University in 1959 with a degree in civil engineering. He had organi zed Fogg, Inc., in
1973. In June of 1979, the husband noved into the wife's house at 55 Juni per Lane. At the tine he
noved in, title to the hone was in the nane of the wife and her former husband. Fogg had al so been
di vorced, and had two adult children by his first narriage.

1 W note that the judge may have inprovidently granted the husband' s notion under Mass. R Dom Rel
P. 12 (b) (6), as a procedural matter. The wife was alleging a contract action. A claimwas stated.
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Instead of granting the notion under rule 12 (b) (6), the nore appropriate disposition would have been
to allow the husband to plead an affirmati ve defense on the theory that the contract was

unenf orceabl e. However, even though he granted the notion, the judge heard testinony on the

circunst ances of the execution of the contract. He made sufficient findings for us to determ ne that
he believed that the contract was the product of deception by the wife. Therefore, the disnissal under
rule 12 (b) (6) was harnl ess error

2 W | eave to another day whet her agreements made after the parties have been married, and not in
anticipation of an i medi ate divorce, are valid.
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Begi nning in 1978, Fogg, Inc., began acquiring properties in Penbroke collectively known as
Edgewat er at Penbroke. The parcel consisted of approximately 141 undevel oped indivi dual house |ots,
parks, and roads. In June of 1980, the corporation conveyed to the husband forty-four of the lots, al
of which were still undevel oped. This deed included "lot 44," the site of the parties' proposed future
marital hone. In the sunmer of 1983, the husband sold several of the lots to a third-party builder for
$234,000. At that tine, he discharged the nortgages under which the original bank financing was
secured for purchase of the whol e Edgewater tract.

In 1980, the husband acquired 260 acres of land in the same area as the original acquisition. The
nortgages for the 1978 and 1980 purchases were subordinated in 1982 to a $425, 000 borrowi ng by Fogg
for devel opment purposes. Fogg paid the 1982 note and nortgage and received a di scharge in August,
1983, prior to the marriage. The judge found that, at the time of the marriage, the husband was free
of debt to banks and to the owner of certain properties fromthe 1978 and 1980 purchases. At the tine
of the narriage, his conbined liabilities for all of his parcels of land did not exceed $250,000. The
judge deternmined that at the tine of the nmarriage, the wife's financial worth, consisting chiefly of
$33,000, a one-half interest in the Juniper Lane house, and a Corvette autonobile, was substantially
| ess than that of the husband.

The wi fe, as an enpl oyee of the corporation, was privy to alnmost all of the husband' s | and
hol di ngs, assets, and liabilites. In the suner of 1983, she still refused to marry him although he
had asked her many tinmes. The judge found that later in the summer, "after [the husband' s]

i ndebt edness was negligible and his assets considerable," she asked himto marry her and presented him
wi th a weddi ng band. The parties were married in Decenber of 1983.

The parties continued to live together at Juni per Lane until January 2, 1986. Wile living at
Juni per Lane, the husband gave his wife nmoney with which to run the household and to nake the nortgage
payments. In addition, in My of
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1985, he had paid his wife's first husband $35,000 for the transfer of his interest in the hone to
her. In January, 1986, the parties noved to their newly built hone on | ot 44, 257 Edgewater Drive.
This was the husband's "dream house."

In 1984 and 1985, the husband continued his business of selling | and, depositing the proceeds into
his own account. In June, 1986, he purchased an office in Penbroke for corporate purposes. There was
no contribution by the wife to the inprovenment or appreciation of any of the lots held by the husband

Marital problenms occurred as early as February of 1984, over the husband's daughter. Even though
the parties were designing their "dream house" together, they were not getting along and, by the
spring of 1985, the marriage had ended for all practical purposes.

By January, 1986, a divorce was contenplated by the parties. At that tine, in an apparent attenpt
to relieve sone of the marital friction, the parties executed a trust and an agreenent. The validity
of this agreenment is at issue. In the agreenent, the parties stated the belief that, if they were able
to agree on disposition of certain assets, the donestic friction would be elimnated. The parties
affirmed in the agreenment that they were entering into it for the preservation of the narriage. In
addition to setting forth a nunber of property rights which the husband would transfer to his wife,

t he agreenent provided for property dispositions in the event of divorce or the death of one of the
parties.

Pursuant to the agreenment, the husband: (1) gave $215,000 in cash to the wife, (2) gave his fee
sinple interest in Edgewater lots 36 and 42 to her; (3) waived any interest in the Corvette
aut onobi l e, the Juni per Lane house, or the house at 257 Edgewater Drive; (4) gave her a one-half
interest in his Mercedes Benz autonobile, and (5) agreed to create the Fogg famly trust.

The husband gave the wife a check for $215,000 in January of 1986. He had previously given her a
check for $100,000 in May of 1985. The judge found that, although she stated in the agreenent that she
was entering into it to
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preserve the marriage, after the spring of 1985 "[the wife] was seeking an adequate and secure
financial arrangenent for herself and the husband was hoping that by providing such an arrangenent
that narriage woul d becone viable." There was a change made in the agreenent in March of 1986, as a
result of further argunments between the parties. The judge stated that he considered the trust and the
agreenment only in connection with the conduct of the parties. The judge found that the husband had
persisted in trying to preserve the narriage while the wife was solely concerned with arranging a

sati sfactory financial settlenent.

At issue is the judge's refusal to enforce specifically the agreenment. The judge refused to adhere
to the agreenment and made an equitable distribution of the marital assets under G L. c. 208, Section
34 (1988 ed.). The wife had filed a counterclai mseeking specific enforcement. The judge granted the
husband's notion to disnmss under Mass. R Dom Rel. P. 12 (b) (6). Wiile we decline to determine the
validity of so-called "postnuptial" agreenents, we rule that the judge did not commit error in
refusing to enforce this agreenent. Even if this type of agreement is valid, it nust be free from
fraud and coercion and neet the requirenments set forth in Knox v. Remick, 371 Mass. 433, 436 (1976).
The judge's findings indicate that the agreenent here was not free fromfraud because the wife, while
outwardly pledging to persevere in the preservation of the marriage, was sinply concerned with
arrangi ng a favorable financial settlement. The evidence fully warranted the judge's findings.

In Knox v. Renmick, we recognized that parties nay enter into a separati on agreenment which
anticipates divorce, to resolve permanently their rights and obligations, including support
obligations. Id. at 436. The judge shall first determ ne, however, that "the agreement was not the
product of fraud or coercion, that it was fair and reasonable at the time of entry of the judgnent
nisi, and that the parties clearly agreed on the finality of the agreenent.” 1d. In Rosenberg v.

Li pnick, 377 Mass. 666, 673 (1979), we stated that antenuptial agreenents, those executed in

anticipation of marriage,
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nmust be executed fairly, free from"fraud, inposition, deception, or over-reaching."

Al t hough we decline to determ ne whether postnuptial agreements are valid, we note that, if valid,
they would at | east have to nmeet the same threshold requirements of antenuptial and separation
agreenments. The agreenent before us was signed as a result of the wife's inplied fraudul ent proni se
that she woul d attenpt to preserve the marriage. Thus, it is invalid.

The judge stated in his findings that "[a]n agreenent regarding disposition of assets as a
condition of keeping the marriage together was sought by [the wife]." The husband signed the agreenent
believing that, by doing so, his wife would not divorce himor, at least, that she would attenpt to
preserve the marriage. The judge found that the wife "was solely interested in financial security and
financial gain." He stated that, in entering into the agreenent, the wife "was seeking an adequate and
secure financial arrangement for herself," while the husband was hoping that the agreement woul d nake
the marriage viable.

The wife's intentions at the time of signing were contrary to those set forth in the agreenent that
"the [parties] share the belief that, if they are able to agree upon an orderly disposition of these
assets, the cause of any donestic friction and unhappiness will be elimnated, and their marriage will
be preserved thereby." She induced her husband to sign the agreenent by outwardly pledgi ng her belief
that, if the financial arrangements were nmade, she would then try to preserve the marriage. Wile
prom sing to persevere, she was really only concerned with obtaining a favorable settlenent of the
marital assets.

The judge found that the wife's conduct during the marriage "in no way contributed to its
preservation and in al nost every way contributed to its deterioration.” He stated that once the wife
"felt she had [an adequate financial] arrangenent . . . she told [the husband] she wanted a divorce."
The husband signed the agreement as a result of the wife's
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fraudul ent and deceptive pronmise to attenpt to nmaintain the marriage. Therefore, the agreement is
unenf or ceabl e.

Judgnent af firned.
End O Deci sion
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